KELLY, HANNAFORD & BATTLES P.A.
ATTORNEYS AT LAW

ANTHONY R. BATTLES 900 BAKER BUILDING

JULE M. HANNAFORD IV 706 SECOND AVENUE SOUTH

A.DAVID KELLY

THEODORE K. RICE MINNEAPOLIS, MINNESOTA 55402

SONJA LEMMER MARTENS TELEPHONE (612) 341-0881 WRITER’S DIRECT DIAL:
FACSIMILE (612) 341-1041 612/455-6075

MARK D. MEYER KHBLAW.COM DKelly@KHBlaw.com

OF COUNSEL

September 16, 2008
Re:  Year End 409A Deadlines
Dear Clients and Other Friends:

In recent years, we have written to you at about this time with news that the deadline for
adopting Code 8409A amendments to deferred compensation plans had been extended for
another year. That is not our current message, as it appears that this year the 409A deadline will
not be extended again and the final 409A amendments will actually have to be finalized and
signed by December 31, 2008. We have been working closely with many of you to get these
amendments completed. For others with whom we have not been working as closely, please let
us know if you have any questions or concerns about the 409A amendment process.

Also, it should be noted that under the IRS 409A transition rules, plan participants can be
offered one more opportunity to change the form of payment of deferred amounts subject to
409A that are scheduled to be paid after 2008". Such elections must be made in writing by
December 31, 2008. For example, an individual who is scheduled to be paid a lump sum in 2010
could choose instead to have the deferred amount paid in installments beginning in, say, 2015.2
Similarly, an individual whose deferred compensation is scheduled to be paid following
termination of employment could choose instead to receive it on a fixed payment date, so long as
the original scheduled payment date and the new payment date are both after 2008. Again, we
have worked with a number of clients in connection with such elections. Please let us know if
you need our help in that regard.

Sincerely,

A. David Kelly
ADK/bz

L If you have deferred compensation arrangements that are “grandfathered” under the pre-409A rules, offering this
type of election has the effect of waiving grandfathering and making the pre-2005 deferrals subject to 409A. This is
not necessarily a problem, but it is an issue you need to think about before offering such elections with regard to pre-
2005 grandfathered deferrals.

2 One possible reason to consider such a change is the new Minnesota law taxing deferred compensation earned by
an individual while a Minnesota resident and paid after he or she has moved to another state. Deferred
compensation paid in installments over a recipient’s lifetime or over a period of at least 10 years is not subject to
Minnesota taxes under this new law. See our May 2, 2008 letter for more about this new Minnesota tax.



